











It took more than just that father’s use of medical marijuana to deny his request for primary custody of
his minor child; it was the effects of his use, and thus one of the factors in that decision.

As of 2017, Arizona, Delaware, Hawaii, Illinois, Michigan, Minnesota, New Hampshire and New York
also had what are called anti-custody discrimination provisions in their medical marijuana statutes.” New
Jersey did not incorporate such language in its statute, nor are there any provisions relating to family law
issues in recently proposed legislation.

While there has not yet been a reported case involving legal medical marijuana use and custody/
parenting time, New Jersey’s family court has ruled that smoking cigarettes is a permissible parental habit
to consider when determining what is in the best interests of the children, because it may affect their
health and safety.’® The same analysis could be used for marijuana use as well, although the health hazards
of smoking cigarettes, including the detrimental effects of second-hand smoke, are well-documented, and
if those options are available to them, fewer medical marijuana users are smoking the substance; they are
vaping or consuming edibles.

Since there is no reported case law yet in New Jersey regarding these issues, and the statute does not
as yet include anti-custody discrimination provisions, this area of the law remains in flux. For example,
would there be a difference in how the courts evaluate custody and parenting time in the context of medi-
cal marijuana use versus recreational use, if the latter ever comes into play? Time will tell.

In the meantime, current medical marijuana users who are facing custody/parenting time issues will
require guidance as to how best to manage their legal usage with the least amount of impact on their cases.
The same level of guidance, of course, applies to the other side of the equation: If a child’s other parent is
using any substance, legal or otherwise, that impairs their ability to care appropriately for their child, they
will require assistance to ensure their child will be safe and free from any harmful circumstances.

These issues and more will continue to arise in contested family law proceedings. Practitioners owe it
to their clients to understand the issues thoroughly in order to assist them in dealing with those issues with
knowledge, sensitivity and clarity
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an associate at Saul Ewing Arnstein & Lehr LLP, and a member of the firm’s labor and employment law practice, developing
policies and counseling employers on day-to-day issues that affect business operations.
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